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This document explains the best method considerations that an Applicant should take into account when filing patent 
applications in Australia after the NOCO decisioni.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
i The NOCO Company v Brown and Watson International Pty Ltd [2026] FCAFC 44 (the NOCO decision).            © Henry Hughes IP 2026 
 
It is very important to note that every case will be distinct dependent on its facts and circumstances, and should be considered in consultation with a Trans-
Tasman patent attorney experienced in dealing with these matters. There is further nuance required regarding how to appropriately claim the subject matter 
of an updated best method, if required. Please contact us if you would like further information regarding this. 

Before making a decision to file no further divisional applications for a family, conduct a risk analysis regarding 
“best method”. This would ask: “are there any patents in this family for which the best method of performing the 
invention was not disclosed at the filing date?” If so, a re- filing might be warranted, or alternatively, applicant may 
be willing to live with a potential validity risk in relation to one or more of the patents. 

Did the PCT/ Convention/ Complete 
application include the best method 
of performing the invention known to 
the applicant at the PCT/complete 
filing date? 

 

No problem. 

   Validity Risk 
Applicant may consider filing a divisional application 
which includes the previously undisclosed best 
method. 

Yes 

No 

PCT/Convention/complete applications 

At the time of filing a divisional 
application, is the applicant aware of 
a better “best” method of performing 
the invention than what was disclosed 
in the original specification at 
PCT/complete filing date? 

No problem. 

   Validity Risk 
Is the Applicant ready to disclose the better “best” 
method of performing the invention? 

No 

Yes 

 

Add the new best method to the disclosure at the 
time of filing the divisional. Suggest wording such 
as “A related method….”. There is no requirement 
to explicitly state “The best method is…”. 

 

Divisional applications 

Maintain a precautionary pending 
divisional as a backstop if an earlier 
family application is challenged. 
 

Yes No 

Periodic Check 
Is disclosure of the updated best method 
subsequently acceptable? i.e.  A 
subsequent separate patent based on 
that disclosure has now been filed. 

File one or more later divisionals to replace any 
patents which granted but were filed without an 
updated best method disclosure. 

Yes No 

Continue holding divisionals, possibly for 
life of patent if importance of material 
justifies it. 


